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How to Eliminate Paradigm Anomalies from International Language Law?
Contemporary international language law is, for the most part minority language law: it contains mostly provisions recognizing certain minority language rights and provisions defining certain obligations of the states in relation to either minority language rights or regional and minority languages.
 In other words, international language law contains hardly any provisions concerning language rights of persons belonging to linguistic majorities and it contains hardly any provisions concerning official or state languages. Therefore, international language law, in opposition to national or domestic language law, is confusingly one-sided. This one-sidedness is even more striking if we conceive and analyse international language law as part of or related to international human rights law. 
One of the problems with this one-sidedness within international human rights law is that human rights are conceived as universal rights, as rights for all, not as particular rights, as rights for some, e.g. as rights for persons belonging to certain minorities. This universal nature of human rights follows from the concept of man or human being. In particular, the extension of the concept of man or human being includes all men or all human beings. Therefore, human rights are necessarily universal rights; in accordance with this universal character of human rights international human rights law specifies or defines the right-holders of human rights usually as “everyone”, “every human being”, “all persons”, or, when it prohibits e.g. slavery it sets forth that “no one” shall be held in slavery. However, language rights in international human rights law and language rights in instruments relating to international human rights law are usually specified or defined as rights of persons belonging to linguistic minorities. That is, these language rights are not for all, for all human beings but only for some, for persons belonging to linguistic minorities. 
In the light of what has been said we must conclude that right-holders of language rights recognised in international human rights law or international instruments relating to international human rights law are not, in most cases, specified or defined in accordance with the universal nature of human rights or, after all with the extension of the concept of man or human being. However, if human rights are, for conceptual reasons universal rights, this universality must be conceived as a fundamental, conceptual, paradigmatic characteristic feature of human rights. In other words, universality of human rights can and must be considered a paradigm of human rights and, as a result, a paradigm of human rights law as well. 
Hence, if language rights are recognised as minority language rights, i.e. as rights for some in international human rights law or international instruments relating to international human rights law, a paradigm anomaly comes into existence in the international human rights law as well as in international instruments relating to it. This paradigm anomaly originates from the fact that the right-holders of such minority language rights are specified or defined in particular terms e.g. as persons belonging to linguistic minorities instead of universal terms, e.g. as “everyone” or “all persons”; the latter universal terms are in accordance with the paradigm of universality inherent in human rights and, as a result, in human rights law, the former particular terms are not.    
International recognition of minority rights after World War II
In the Charter of the United Nations, the United Nations “reaffirmed their faith in fundamental human rights” and “pledged” themselves to promote “universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion”,
  but they did not specify and define any such right or freedom in the Charter. Therefore, it was necessary to provide a list of human rights and fundamental freedoms and to define the content and extension of these rights and freedoms. A major step in this direction was the adoption of the Universal Declaration of Human Rights in 1948.  The Declaration, which consists in 30 Articles, specifies and defines more than 30 human rights and fundamental freedoms, but it is silent on the issue of linguistic human rights. This means that the Declaration does not recognise any language right in any way.
 

The Declaration originally did not bind the member states of the UN; therefore, further steps had to be taken to oblige not only the United Nations itself but also its member states to respect and protect human rights and fundamental freedoms. For this purpose, two international instruments, the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights were adopted. Article 27 of the Covenant on Civil and Political Rights recognised three minority rights out of which one is a language right: the right of persons belonging to linguistic minorities to use their own language.  The text of Article 27 of the Covenant is as follows:
In those states in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language. 

We see that the International Covenant recognised three minority rights indeed: the right of persons belonging to ethnic minorities to enjoy their own culture; the right of persons belonging to religious minorities to profess and practice their own religion, and the right of persons belonging to linguistic minorities to use their own language. Naturally, recognition of these three minority rights implies that these minority rights became part of the international human rights law; therefore, it is not questionable that these three minority rights comprise part of the understanding of human rights of the United Nations. However, it remained questionable whether or not or to what extent these minority rights became coherent elements of international human rights law and the understanding of human rights of the United Nations. 

In connection with this question of coherence it is worth referring to some events concerning the preparation and adoption of the Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights. In the first place, it deserves attention that the first drafts of the Declaration included an article on minority language rights and that later some states delegates also made proposals for recognising certain minority rights.
 These events show to us that the drafters of the Declaration conceived the issue of language rights as an issue of minority rights from the very beginning and that some of them were willing to recognise such rights. On the other hand, however, the fact that the Declaration remained silent on the issue in the end, i.e. it did not recognise any language right in any way shows to us that there was also a strong opposition of the recognition of these minority rights among the drafters. 
We do not know all the details of this controversy but it is striking that just after the adoption of the Universal Declaration of Human Rights the General Assembly adopted a resolution on the fate of minorities in which it provided the reasons for the omission of a minority article from the Declaration. In particular, the General Assembly, “considering that it is difficult to adopt a uniform solution of this complex and delicate question, which has special aspects in each State in which it arises” and “considering the universal character of the Declaration of Human Rights” (emphasis added) “decides not to deal in a specific provision with the question of minorities in the text of this Declaration”. On the other hand, the General Assembly „refers to the Economic and Social Council the texts submitted by the delegations of the Union of Soviet Socialist Republics, Yugoslavia and Denmark on this subject contained in document A/C.3/307/Rev.2, and requests the Council to ask the Commission on Human Rights and the Sub-Commission on the Prevention of Discrimination and the Protection of Minorities to make a thorough study of the problem of minorities, in order that the United Nations may be able to take effective measures for the protection of racial, national, religious or linguistic minorities”. 

 The reasoning and the whole text suggests that that the UN intended to find a way to protect, within or outside its human rights protection system, racial, national, religious and linguistic minorities. However, the reasoning and the whole text also suggests that there were some doubts whether a uniform solution of the problem of minorities can be found at all and that the concept of universality played some role in the controversy. 

The issue of recognition of minority rights emerged again during the preparation of the International Covenant on Civil and Political Rights, and the General Assembly was to decide once more upon whether or not to include an article on them into the Covenant. The General Assembly made its decision in 1954 and in opposition to its previous decision about the issue made during the preparation of the Universal Declaration of Human Rights it gave its consent to the inclusion of an article recognizing three minority rights into the Draft Covenant on Civil and Political Rights. This article then remained part of the final text of the Covenant adopted in 1966. 

Naturally, the General Assembly provided some reasons for its 1954 decision, too. Notably, “it was agreed that, while article 2, paragraph 1, and article 24 (the later article 26) of the draft Covenant on Civil and Political Rights contained a general prohibition of discrimination, differential treatment might be granted to minorities in order to ensure them real equality of status with the other elements of the population. It was felt that an article on this question should be included in the draft Covenant on Civil and Political Rights”.

We see that this time the General Assembly approached the problem of coherence from the principle of non-discrimination and concluded that although the recognition of minority rights involves differential treatment instead of equal treatment which would otherwise follow from the principle of non-discrimination, this “differential treatment might be granted to minorities in order to ensure them real equality of status with the other elements of the population”. In other words, though recognition of minority rights may not be in accordance with the prohibition of discrimination, this kind of positive discrimination of minorities might be granted for a special reason: “as it may ensure them the real equality of status with the other elements of the population”. In short, recognition of minority rights does not accord with the prohibition of discrimination but it still accords with it because of the disadvantageous position of minorities.
Non-discrimination is a paradigm of human rights and human rights law just as is the universality of these rights. Actually, non-discrimination is an aspect of universality or another way of expression of the universal character of human rights. Therefore, when the problem of discrimination is raised in connection with the recognition of minority rights within human rights law, this problem refers also to a paradigm anomaly.
Article 27 of the International Covenant on Civil and Political Rights left open several questions; therefore, a need emerged for further clarification or specification which was often expressed as the need for a declaration on the rights of minorities.  However, the adoption of such a declaration took quite a long time: the United Nations adopted its Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities only in 1992. In the meantime, supporters of minority rights and minority language protection initiated recognition of minority rights and protection of minority languages on European level, too, e.g. in the Parliamentary Assembly of the Council of Europe and the European Parliament. However, these attempts were also got stuck for decades: the Council of Europe adopted the European Charter for Regional or Minority Languages only in 1992 and it adopted the Framework Convention for the Protection of National Minorities only in 1995.

Each of these three instruments deals with the relationship between their provisions and the principle of equality or the principle of non-discrimination.
 This means that the drafters of these instruments faced also the problem of coherence and that they conceived it as a problem of either equality or discrimination. It is also probable that the reason why they did not consider the provisions of these instruments discriminatory against persons belonging to the majorities was similar to what the General Assembly stated in connection with the inclusion of the minority article into the Draft International Covenant on Civil and Political Rights in 1954.

It was a great achievement that these three instruments were adopted: the UN Declaration and the Framework Convention provided further specifications concerning the rights of persons belonging to minorities and the corresponding obligations of states, while the Charter, which was and remained a unique instrument in the field of minority protection, specified principles and undertakings in relation to protection of regional or minority languages. Moreover, European decision makers concluded that the European Convention of Human Rights must also be amended by the recognition of certain minority rights. However, this amendment has not been adopted since then and it seems not to be probable that any new step into this direction will be taken without a new political impetus. This means that recognition of minority rights has come to a standstill.

Theoretical debates on minority rights after World War II
Simultaneously with the progress of recognition of minority rights within or relating to international human rights law theoretical debates were also going on on the minority question. These theoretical debates, which comprehended several issues, were in part closely linked with international legislation on human rights or minority rights, but there were debates in which international legislation did not play an important role at all.   
In these theoretical debates opponents of minority rights developed the view that minority rights are in fact “additional rights” or “privileges” or manifestations of “positive discrimination”, and as such, they are, after all unjust. Therefore, opponents of minority rights did have almost always some reservations when recognition of certain minority rights was on the agenda. On the other hand, however, proponents of minority rights held that minority rights are not unjust and that certain minority rights ought to be recognised. Most of these proponents of minority rights accepted that minority rights are, in fact additional rights, or privileges, or manifestations of positive discrimination, but they argued that recognition of minority rights is needed for balancing the disadvantageous position of minorities. In other words, most proponents of minority rights shared the argument the General Assembly expressed in 1954, when accepting the inclusion of a minority rights article into the Draft Covenant on Civil and Political Rights. 
In the past two decades theoretical debates entered a new phase. Political philosophers and political theorists appeared on the scene with new and strong arguments concerning ethnic and linguistic justice and commentators in the field of international law also developed new approaches in relation to language rights.
 In addition, a movement for linguistic human rights initiated mostly by linguists
 also emerged and led to the adoption of the Universal Declaration of Linguistic Rights in 1996. 

As a result of the debate between opponents and proponents of minority rights proponents of these rights have become much more influential than they were before. Will Kymlicka, a leading proponent of minority rights evaluated this recent debate on minority rights as follows: “In my view, this debate over justice is drawing to a close. As I noted earlier, much work remains to be done in assessing the justice of particular forms of immigrant multiculturalism or minority nationalism. But in terms of the more general question of whether minority rights are inherently unjust, the debate is over, and the defenders of minority rights have won the day.”

How to eliminate paradigm anomalies in relation to Article 27 of the International Covenant?

The author of this paper thinks that in spite of all progress the new debate on minority rights, the new approaches to the interpretation of some provisions of international law and the movement for linguistic human rights have resulted in, the paradigm anomalies presented above are still in existence both in international law and theory. The author also think that this partial survival of the paradigm anomalies can mainly be traced back to the fact that neither the opponents of minority rights nor the proponents of these rights, be they old or new ones, asked some questions which, according to the author of this paper are of fundamental or paradigmatic importance. 
It seems to be reasonable to put these questions in connection with the minority language right recognised in Article 27 of the International Covenant on Civil and Political Rights. The Covenant describes this right as follows: persons belonging to linguistic minorities shall not be denied the right to use their own language; in other words, persons belonging to linguistic minorities shall have the right to use their own language.

Well, the questions are the following: why is it that only persons belonging to linguistic minorities shall have the right to use their own language? Why is it, that persons belonging to linguistic majorities shall not have this right? Why is it, in other words that persons belonging to linguistic majorities do not have the right to use their own language? 
These questions, according to the author of this paper clarify both the paradigm anomaly and the way of its elimination. Namely, in the light of these questions it is obvious that the problem, the paradigm anomaly lies in the fact that Article 27 of the Covenant recognized a language right as a particular right, a right for some instead of recognizing it as a universal right, a right for all. More precisely, Article 27 of the Covenant recognized the right to use one’s own language as a right of persons belonging to linguistic minorities instead of recognizing it as a right of all human beings. Consequently, the solution of the problem or the elimination of this paradigm anomaly would, in principle be very simple: this solution or elimination would require only the recognition of the right to use one’s own language as a universal right either in negative or positive terms. In negative terms the drafting of the right could be as follows: No one shall be denied the right to use his own language. In positive terms the right could be drafted as follows:  Everyone shall have the right to use his own language.

Obviously, this transformation of the recognition of the right to use one’s own language would solve the problem or would eliminate the paradigm anomaly in connection with the principle of non-discrimination, too. Namely, it is obvious that if everyone has the right to use his own language, no one is discriminated against on the ground of language in relation to this right. In other words, if everyone has the right to use his language, the issue of discrimination, positive discrimination, or differential treatment cannot even be raised. Therefore, recognition of the right to use one’s own language as a universal human right would obviously solve both problems of coherence or both paradigm anomalies we presented and discussed above: the problem or paradigm anomaly of universality and the problem or paradigm anomaly of discrimination.  
But how could it be possible that neither international legislators nor commentators/theorists have realised the problems in this way, i.e. that these problems are actually eliminable paradigm anomalies? In connection with this, we have already noted that the drafters of the Universal Declaration of Human Rights conceived language rights as minority rights from the very beginning and some of them showed willingness to accept and recognise such a minority language right article in the Declaration. It may have been therefore, that the drafters of the first drafts of the Declarations and of the delegates of those states which also proposed recognition of minority language rights were inspired by the minority protection system of the League of Nations.
 Nevertheless, it is clear that to find an exhaustive answer to this question is beyond the scope of this paper. In any case, it seems that in the context of the paradigm anomalies described above, neither the process of recognition of language rights within or relating to international human rights law, nor the theoretical debates on language rights have been on the right track from the very beginning up till now. 
Conclusion and recommendation

We have seen that Article 27 of the International Covenant on Civil and Political Rights recognises a language right, the right to use one’s own language as a particular, a minority right, as the right of persons belonging to linguistic minorities. We have also seen that recognition of this language right as a particular right, as a minority right is not in accordance with the paradigms or the inherent logic of the Covenant as a human rights instrument. Finally we pointed out that the paradigm anomalies in question are eliminable anomalies: if the Covenant would recognise the right to use one’s own language not only as the right of persons belonging to linguistic minorities but, in addition, as the right of persons belonging to linguistic majorities, too and after all as the right of all human beings, i.e. as a universal human right, the paradigm anomalies would completely be eliminated.


In the course of our analysis we put some questions of fundamental or paradigmatic importance. These questions shed light on why it is not reasonable that the Covenant fails to recognise the right to use one’s own language for persons belonging to linguistic majorities. These questions can naturally be supplemented. We can ask, for example: what is the reason to deny the right of persons belonging to linguistic majorities to use their own language? Is there any sound argument at all to do so?  Why should not persons belonging to linguistic majorities enjoy the right to use their own language? And why should not they enjoy this right if persons belonging to linguistic minorities already enjoy it? Would the recognition of this right be harmful for persons belonging to linguistic majorities? And if so, why is it not harmful for persons belonging to linguistic minorities? What could then prevent international legislators to recognise that all human beings have the right to use their own language?

One may say at this point: this sounds good but is there any practical relevance of the issue? Does it really matter if international legislators recognise that not only persons belonging to linguistic minorities but persons belonging to linguistic majorities or, in other words that all human beings do have the right to use their own language? 

 The author of this paper thinks, yes, the issue is of great practical relevance as the generalization of the right to use one’s language is merely the first step in the process of providing a proper drafting of this human right. The task is then to specify the name and define the content and the extension (or the limits) of this right and this leads to quite sensitive and practical questions in relation to e.g. official languages. Given the fact that it is not possible to make all the languages spoken in a country official in that country, who shall be the persons, whose right to use their own language includes, and who shall be the persons whose right to use their own language does not necessarily include the right that their own language be an official language? 

Well, the author of this paper thinks that the proper answers can be derived from the paradigms or the inherent logic of human rights and of international human rights law. He also thinks that both certain national and international legislators and some theorists have already taken significant steps in this direction, e.g. by making distinction between “traditionally used languages” and “languages of migrants”
 or between “national minorities” and “ethnic minorities”
 etc. The author himself has also made some attempts to derive, specify and define the proper name, content and extension of the right to use one’s own language.
 Nevertheless, it is clear that further progress is needed both in international law and theory and that such a progress will involve that international law will get rid of its one-sidedness by making explicit what is still implicit in it concerning e.g. official languages. In any case, the first thing is obviously to ask whether the right to use one’s own language which is recognised at present only for some, for persons belonging to linguistic minorities ought to be recognised also for persons belonging to linguistic majorities or, in other words, for all human beings. 

Considering all what has been said the author of this paper proposes to open discussions about the generalization of the language right recognised in Article 27 of the International Covenant on Civil and Political Rights with a view to preparing a potential amending article to the Covenant: an amending article, which would declare, inter alia, that all human beings shall have the right to use their own language.

� It may be worth noting that the author has written a book and a number of papers analysing these and other problems inherent in international language law but he has not yet invoked paradigm theory to clarify these problems in these previous publications.� Accordingly, the reason to borrow some concepts from Kuhn’s paradigm theory in this paper is to illustrate the nature of these problems rather than to provide a detailed application of the paradigm theory to international language law.


� Naturally, there are some exemptions, such as Article 14 of the International Covenant on Civil and Political Rights which recognises, inter alia, the right of persons charged with a criminal offence “to be informed promptly and in detail in a language which he understands of the nature and cause of the charge against him” and “to have the free assistance of an interpreter if he cannot understand or speak the language used in court”. It is evident that these language rights are not minority language rights. 


� Cf. Preamble, Article 55, and Article 56 of the Charter. 


� There may be one exemption, provided we consider what Article 2 of the Declaration contains a right to non-discrimination in relation to the rights and freedoms recognised in the Declaration. Accordingly, “everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status” (emphasis added). 


� There are some uncertainties concerning who wrote the first draft of the Declaration but it is probable that the author was John P. Humphrey and that his draft became known as the Secretary Outline; in this case the second draft was prepared by René Cassin. Cf. e.g. Susan Waltz, Who Wrote the Universal Declaration of Human Rights? EJournal, U.S. Department of State, November 2008, Volume 13, Number 11, pp. 19-23, available at: http://www.america.gov/st/hr-english/2008/November/20081119135247xjyrrep6.023806e-02.html


� General Assembly Resolution 217 C (III). Fate of Minorities, 10 December 1948.


� United Nations General Assembly Official Records, Document A/2929, para. 183. (New York, 1955)


� Cf. Article 8, paragraph 3 of the Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, Article 7, paragraph 2. of the European Charter for Regional or Minority Languages and Article 4, paragraph 3. of the Framework Convention for the Protection of National Minorities. 


� On this debate see e.g. Will Kymlicka, Politics in the Vernacular. Oxford University Press, Oxford, 2001. pp. 17-38.  In the field of international law Patrick Thornberry, Bruno de Witte and Fernand de Varennes are, among others, representatives of the new trends.    


�  Among the initiators and leading theorists were and are Robert Phillipson and Tove Skutnabb-Kangas.


� Kymlicka,  ibid. p. 33.


� In connection with this the United Nations Human Rights Committee notes that “although article 27 is expressed in negative terms, that article, nevertheless, does recognize the existence of a ‘right’ and requires that it shall not be denied”. Cf. General Comment No. 23: The rights of minorities CCPR/C/21/Rev.1/Add.5, 1994, paragraph 6.1.


� It is worth noting however, that the relationship between the League’s minority protection system and the UN’s human rights protection system is quite complicated; in this respect the name of the League’s system may be misleading. For more details see e.g. Fernand de Varennes: Language, Minorities and Human Rights. Martinus Nijhoff Publishers, The Hague, 1996. p. 130. and Andrássy, György, Nyelvi jogok, Pécs, 1998, pp. 67-70.


� This distinction is made expressly by Article 1 of the European Charter for Regional and Minority Languages.


� Cf. e.g. Will Kymlicka, Multicultural Citizenship, Oxford University Press, Oxford, 1995. 


� Cf. e.g. Andrássy, György, Nyelvszabadság: egy elismerésre váró emberi jog? In, Andrássy, György and Vogl, Mark (eds.), Az emberi jogok és a nyelvek, Pécs, 2010, pp. 101-126; Andrássy György, Nyelvszabadság: egy elismerésre váró emberi jog. Jogtudományi Közlöny, Vol. 64, no. 11, 2009, pp. 445-456; Andrássy György, A hivatalos nyelvek száma és az emberi jogok. Jogtudományi közlöny, Vol. 65. no. 9, pp. 403-414. and Andrássy, György, Freedom of Language: A Universal Human Right to be Recognised; forthcoming in International Journal on Minority and Group Rights.





